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Mysterious are the ways of VAT

You guessed right, this is not an article about COVID-19, but it is an article about VAT (not sure if this is

actually a good thing).  

Towards the end of March 2020, Council Directive (EU) 2020/285 amending, among others, Directive

2006/112/EC on the common system of value added tax ("the VAT Directive") entered into force, announcing a

number of updates to the special VAT exemption scheme applicable to small enterprises.

These provisions are but an intermediate step to the definitive VAT system, which will be implemented throughout

the single EU VAT area. The available timeline indicates that they should be transposed by Member States by

31 December 2024 and enter into force as of 1 January 2025. It is therefore quite early to tell if these amendments

bring good tidings or not.

2020 VAT exemption scheme

The VAT directive allows for the implementation of a special scheme for small enterprises in the form of a VAT

exemption granted only to enterprises established in the Member State in which the VAT is due (i.e. for domestic

supplies). 

Small enterprises can benefit from the exemption if their annual turnover is below a certain threshold applied by

the Member State in which the VAT is due. The thresholds are laid down by the VAT Directive and were mostly

put in place a very long time ago and are therefore obsolete. For this reason, by way of derogation, Member States

have been temporarily allowed to apply thresholds higher than the ones provided by the VAT Directive. 

Taxable persons who are not established in the Member State where the transaction is VAT taxable, cannot benefit

from the exemption for small enterprises in said state.

For example, a Romanian taxable person can benefit from the exemption if its annual turnover is under

EUR 88,500 (or lei 300,000 in local currency). This threshold is valid as of April 2018, when it was increased

from EUR 65,000 which was also a derogation from the EUR 35,000 turnover threshold provided by the VAT

Directive. 

A taxable person not established in Romania cannot apply the EUR 88,500 turnover threshold for exempting its

transactions subject to VAT in Romania, even if it qualifies as a small enterprise in its Member State of

establishment. Therefore, if the transaction that is taxable in Romania is not subject to a reverse-charge rule and
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the person liable for the payment of VAT to the Romanian tax authorities is the non-resident supplier, said person

will have to bear the burden of registering for VAT purposes in Romania and submitting the necessary VAT

returns, regardless of the level of its turnover in Romania or in the Member State of establishment. 

Likewise, a Romanian taxable person will face the same rules in what concerns its transactions which are taxable

in other Member States.

2025 VAT exemption scheme?

As of 2025, the exemption for small enterprises will be designed such that businesses can also enjoy this scheme in

other Member States than the one of establishment. Each Member State will have set a maximum EUR 85,000

(approx. lei 395,000 in local currency) turnover threshold for supplies of goods or services made in said state

during one year, while an EU-wide annual turnover of EUR 100,000 will also be introduced. The national turnover

threshold set by Member States can vary for different sectors of the economy based on objective criteria. However,

no threshold can be set above EUR 85,000 and a taxable person eligible to benefit from more than one sectorial

threshold can only use one of those thresholds. 

Thus, a taxable person not established in a Member State will benefit from the exemption scheme in said Member

State if both turnover thresholds are met (i.e. the threshold of that Member State and the EU-wide threshold, as per

the above). Member States will be able to decide on the amount of leeway in what concerns exceeding the national

threshold and set their own rules regarding the moment when the exemption ceases to apply on their territory

based on the moment the threshold in exceeded. 

Exceeding the EU threshold during an year, regardless of the national turnover obtained in Members States other

than the one of establishment will imply that the exemption is no longer applicable starting with the date the

EUR 100,000 threshold will be exceeded. Moreover, said taxable person will not be allowed to opt for the

exemption in the year following the one the EU threshold was exceeded, in none of the Member States other than

the one of establishment. The EU-wide threshold however does not impact taxable persons established in a

Member State for benefiting from the exemption in said Member State. 

The application of the new scheme will imply certain notifications and reporting formalities for qualifying taxable

persons. However, these will have to be addressed only to the Member State of establishment, allowing a

simplification compared to the current state of affairs where a taxable person has to comply with various

obligations in each Member State where it conducts business and is liable to VAT. Exchange of information in this

case also will become the responsibility of the relevant authorities in each Member State. Directive 285/2020 also

amends Regulation 2010/904 on administrative cooperation and combating fraud in the field of value added tax to

allow for the exchange of information regarding the application of the new scheme.

How does this affect qualifying businesses?

They will benefit from the newly designed scheme as it implies a reduction of their administrative burden and it

will eventually facilitate cross‐border trade within the EU. 

On the other hand, they will need to keep an eye on the turnover thresholds in their Member State and in the

Member States where they do business (similarly to what they would do if they were performing distance sales)

and comply with new reporting formalities to make sure they are allowed to benefit from the VAT exemption.

Additionally, those companies conducting business in several Member States and applying VAT (in some

countries) and the special scheme (in others) will also have to be mindful of how they claim input VAT credit for

the acquisitions they make for their businesses, which will likely be limited.
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To conclude, even though 2025 seems far away, at EU level, changes to the VAT directive are constantly brought

and businesses should make sure they are prepared and adapt to said changes in time.
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